Comments and Questions to Prof. Dr. Dr. h.c. STADLER,
“Digitisation and civil procedure in Germany”

Hiroshi TEGA (Tokyo Metropolitan Univ.)
[English]

| would like to ask two questions.

1) My first question relates to the impact of online hearings on the administration of justice. With
virtual hearings, courts, parties, and attorneys will no longer be constrained by the requirement
that they must be present in a particular place on earth in order to participate in the
proceedings. How do you think this will affect civil justice in the future? For example, could the
following occur:

e  parties will choose a court that is more likely to hear their cases better (because that court
has more specialized judges, etc.), rather than a court that is closer to them;

o lawyers will be more likely to take cases in distant areas because they will not have to travel
to the court any more (i.e., improving access to justice in areas with few lawyers);

e  Consolidation of courts (no need to maintain courts in every small town of the country).

2) The second question relates to whether the parties may choose to participate in the
proceedings in person, rather than online. | may be out of date, but it seems to me that today's
videoconferencing systems, while good, are still not a complete substitute for face-to-face
communication. In page 10, Prof. Stadler writes, as a downside to the presiding judge
conducting the hearing from the court room,

“If the presiding judge conducts the hearing from the court room, parties and lawyers cannot
be prohibited from also coming to the court room instead of participating virtually. We will
therefore probably see a large number of hybrid videoconferences. Based on the experience of
the pandemic there are several studies which clearly state that hybrid hearings or conferences
have many disadvantages. There is always a tendency to focus on the persons physically
present in the court room and to “forget” those who are only “a picture on the screen”. It
requires much more attention for the presiding judge to treat all participants equally and there
still is a risk that the remotely participating lawyers or parties will not be heard in the same
way. “ (underline added)

While there may be different considerations in hybrid hearings and fully virtual hearings, when
a party wishes to be heard by a judge in person in court, and believes that this would produce a
more favorable or satisfactory result for him or her, can the court reject that party's wishes and
mandate participation in a virtual hearing for a reason of efficiency?
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