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BLLBEOWZLET,

‘comments on the implementation of the directive on collective remedies into the Spanish litigation
system’

Meiji University Faculty of Law Professor

Hiroshi Shimizu

My name is Shimizu from the Faculty of Law, Meiji University in Tokyo. Thank you very much for your
excellent report today. As you know, Spanish law does not have a relatively strong relationship with Japan



compared to American, German, or French law. However, Spanish law has had a great influence on Latin
American law, and in that context, I think we can evaluate it as a legal system that has a great impact on
the world.

Therefore, we need to think about this issue of consumer protection, which in a globalized society is not
limited to a single country, from an international or global perspective. We cannot afford not to keep an eye
on developments in Spanish law. We believe that your report is an excellent opportunity for us to respond
to this need.

Therefore, in order to facilitate our understanding, | would like to ask three questions, albeit elementary
ones.

Now, let me preface by saying that according to the 2023 draft on representative actions in Spain, the
Commercial Court as a special court has been proposed as the court with jurisdiction over representative
actions. Unfortunately, | do not know much about the Spanish judicial system, but from the terms
"Commercial Court” and "Court of Cassation,” | assume that it is similar to the French judicial system.
Based on that assumption, | assume that the Spanish commercial court would not be a trial conducted
exclusively by a judge, but that the hearing and decision would be conducted in a courtroom with citizens
who are non-lawyers with special expertise. Is this speculation of mine correct? If so, is there some aspect
of the Commercial Court being chosen as the court of jurisdiction because of the sense of the non-lawyers,
or is it for different reasons? Also, if only judges in commercial courts are responsible for representative
actions, why was the commercial court chosen? Is it because the number of cases in the ordinary courts is
so large and overcrowded that it is difficult to resolve representative actions expeditiously?

Next, | would like to ask about the commonality and homogeneity of claims to be certified as a
representative action. The reason why this is required in a representative action is to achieve efficient
proceedings by collectively determining whether or not the defendants are liable for the common problem
and subsequently assessing the amount of damages. However, with regard to claims for damages based on
tortious acts, the reduction of the amount of compensation through a negligence offset can sometimes be
an issue. In such cases, the determination of the amount of compensation may become extremely
complicated, and the process may end up taking a lot of time. Therefore, please tell us if you think that
cases such as this, where there is an issue of reduction due to negligence offsetting, should be excluded
from the scope of this lawsuit from the viewpoint of commonality and homogeneity.

Furthermore, | have a question about settlements in class action lawsuits. Needless to say, | believe that in
litigation, it is common practice to settle issues by judgment. However, in representative actions, you have
proposed the introduction of what you call a "successive judgment procedure,”" which, if the defendant's
liability is found, would provide an incentive to reach an agreement on the amount of compensation. You
also mention that the realization of the contents of the judgment should be avoided through enforcement.
Moreover, given this focus on settlements, is it correct to assume that Spanish representative actions are
more focused on quick resolution through settlements? Or is settlement considered only as a second
option? Please let us know how the Spanish litigation system considers settlement as a method.

Thank you in advance for your cooperation.



